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MENTAL DEFICIENCY IN RELATION TO TORT 

So far as can be ascertained by reference to the authorities, up 
to and including the fifteenth century insanity was not regarded by the 
Common Law of England as a ground for mitigating liability for the 
payment of compensation to a person who had been injured in body 
or estate by a lunatic. Fitzherbert quotes a case which was decided 
in 1315 from which it would appear that insanity did not excuse a man 
even for crimes committed by him during an attack of lunacy. In 
the case referred to the man died as a result of self-inflicted wounds 
after he had recovered his reason and his chattels were confiscated as 
though he were in his senses at the time when he committed the felony. 
It is interesting, therefore, to find that Sir Matthew Hale, writing in 
1787, explains that lunacy did not excuse a man from liability to pay 
damages in respect of a civil wrong committed by him "because such a 
recompense is not by way of penalty, but a satisfaction for damage 
done to the party." x 

Bacon (writing circ. 1630) says in his explanation of Maxim XII 
(Receditur a placitis juris, potius quam iniuriae et delicto, maneant im- 
punita) that "a lunatic can have neither will or malice." 2 

It would appear from Bacon's statement, that there was in the 
corpus of the Common Law a principle by which a lunatic was regarded 
as not being wholly responsible for torts committed by him during 
insanity. 

The leading text-books on the law of torts show that there is a 
lack of authority upon the liability of a lunatic for torts ; s in view of 
this fact, it is important to note that a statement of the law of England 
upon this matter was made by Lord Esher, M. R., in 1892 when in 
Hanbury v. Hanbury 4 the learned judge said that he was "prepared to 
lay down as the law of England that whenever a person did an act 
which is either a criminal or a culpable act, which act, if done by a 
person with a perfect mind, would make him civilly or criminally 
responsible to the law, if the disease in the mind of the person doing the 
act was not so great as to make him unable to understand the nature 
and consequence of the act which he was doing, that was an act for 
which he could be civilly or criminally responsible to the law." 

*1 Hale, Pleas of the Crown (New ed. 1778) c. 1, pp. IS, 16. 

'Bacon, Maximes of the Law (1630) XII, 55. 

* This matter is referred to by a judicial author, W. Markby, Judge of Cal- 
cutta, who in Elements of Law (1st ed. 1871) 131, says: "How far a person who 
is insane would be held responsible, in courts of civil procedure, for his acts or 
omissions independently of contract, is a matter in which one is surprised to find 
our law books nearly silent". 

4 (1892) 8 Times L. R. 559, 560. 
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This is not the only occasion upon which the Master of the Rolls 
gave expression to the same opinion as to the state of the law upon this 
point, for in Emmens v. Pottle (1885) in reply to a statement by coun- 
sel that a lunatic may be liable for libel, he said, "That depends upon 
whether he is sane enough to know what he is doing." 5 

It is submitted that the dictum of Lord Esher (referred to above) 
constitutes a sound basis upon which enquiry may usefully be made. 
With a view, therefore, to the application, for the purposes of this 
treatise, of the principle enunciated by the learned Master of the Rolls, 
it is necessary that two matters be considered, viz. : ( 1 ) the essential 
elements of the tort committed, and (2) the state of mind of the 
person by whom the tort is said to have been committed. 

I. Trespass 

(1) Trespass to the person. 

Inasmuch as in the law of tort a very considerable area is covered 
by trespass, and in view also of a recent decision in the courts of 
New Zealand, the chief decisions and opinions in regard to this tort 
are set out for consideration. These are as follows: 

(a) It is stated by Lord Bacon that "if a man be killed by mis- 
adventure, as by an arrow at butts, this hath a pardon of course ; but if 
a man be hurt or maimed only, . an action of trespass lieth, though it 
be done against the party's mind and will, and he shall be punished for 
the same as deeply as if he had done it of malice . . . So if an 
infant within years of discretion, or a madman, kill another, he shall 
not be impeached thereof ; but if they put out a man's eye or do him like 
corporal hurt, he shall be punished in trespass." 6 

(b) Sir Matthew Hale, after enumerating the incapacities or de- 
fects in persons recognized by the law (among them dementia), states: 
"Ordinarily none of these do excuse those persons, that are under them, 
from civil actions to have a pecuniary recompense for injuries done, as 
trespass, batteries, woundings ; because such a recompense is not by 
way of penalty, but a satisfaction for damage done to the party." 7 

(c) In Weaver v. Ward it is stated that although a lunatic is not 
liable for a felony he is yet answerable in trespass for an injury done 
to another. Trespass, it is there stated, "tends only to give damages 
according to hurt or loss." 8 

(d) In Mordaunt v. Mordaunt, Kelly, C. B., stated: "It is true 
that a judgment of dissolution may operate as a punishment, but so 
also may any verdict or judgment in a civil action. . . . Yet, in 

5 (1885) 16 Q. B. D. 354, 356. 

e 7 Works (Spedding ed.) 348. 

' 1 Hale, Pleas of the Crown (New ed. 1778) c. I, pp. 15, 16. 

8 (1616) Hobart 134, 80 Eng. Reprints 284. 
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all or any of these cases, insanity is no defence and no bar to the suit, 
and no ground for a stay of proceedings." 9 

These authorities are open to some serious criticism. In the first 
place, each of the four English "authorities" is mere obiter dictum. 
The first two, as statements of sages of the law, command respect, but 
they may properly be disregarded if they can be shown to be contrary 
to legal principle as authoritatively laid down by the courts. 

With regard to Lord Bacon's statement, it will be noticed that he 
expressly refers first to an "infant within years of discretion", thus 
suggesting a possible qualification of the liability of an infant which is 
quite inconsistent with his general statement as to the nature of tres- 
pass, and with the unqualified liability attributed to a lunatic. 

As to Weaver v. Ward, a perusal of the whole judgment will show 
that the statement regarding the liability of a lunatic is inconsistent with 
the main conclusion of the judgment. 

"Weaver brought an action of assault and battery against Ward. 
The defendant pleaded that he was amongst others by the commandment 
of the Lords of the Council a trained soldier in London . . . and so 
was the plaintiff, and that they were skirmishing with their musquets 
charged with powder . . . and as they were so skirmishing, the 
defendant casualiter et per infortuniam et contra voluntatem suatn, in 
discharging of his piece, did hurt and wound the plaintiff. . . . And 
upon demurrer for the plaintiff, judgment was given for him : for though 
it were agreed, that if men tilt or tourney in the presence of the King, or 
if two masters of defence playing their prizes, kill one another, that this 
shall be no felony; or if a lunatic kill a man, or the like, because felony 
must be done animo felonico: yet in trespass, which tends only to give 
damages according to hurt or loss, it is not so ; and therefore if a lunatic 
hurt a man, he shall be answerable in trespass : and therefore no man shall 
be excused of a trespass (for this is the nature of an excuse, and not of 
a justification, prout ei bene licuit) except it may be judged utterly 
without his fault. As if a man by force take my hand and strike you, 
or if here the defendant had said that the plaintiff had ran across his 
piece when it was discharging, or had set forth the case with the circum- 
stances, so as it had appeared to the Court that it had been inevitable, and 
that the defendant had committed no negligence to give occasion to the 
hurt". 10 

This decision was considered in Stanley v. Powell n and it was there 
stated by Denman, J. when delivering judgment that "what Weaver v. 
Ward really lays down is that 'no man shall be excused of a trespass 
except it may be judged utterly without his fault.' " If this comment be 
correct, then it is impossible to accept without qualification the dictum 
as to the liability of a lunatic. 

It was certainly not held in Weaver v. Ward that liability is abso- 
lute in all cases notwithstanding inevitable accident, inasmuch as it 

' (1870) L. R. 2 P. & D. 103, 142. 
"(1616) Hobart 134. 
11 [1891] 1 Q. B. 86, 91. 
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was laid down that in trespass no man shall be excused "except it may be 
judged utterly without his fault." The defendant's plea was held bad 
because it only denied intention and did not properly bring before the 
Court the question whether or not the accident was inevitable. 

As to the dictum of Kelly, C. B., when this was cited by counsel in 
the case of Emmens v. Pottle, 12 Lord Esher, M. R., interjected: "That 
depends upon whether he is sane enough to know what he was doing." 
The qualification thus suggested is, it is submitted, supported by the 
authorities to be noted, and is consistent with the comment upon Weaver 
v. Ward quoted above from Stanley v. Powell. 

The question of the liability of a lunatic for his torts came directly 
before the Supreme Court and Court of Appeal of New Zealand in 
Brennan v. Donaghy. 13 

The following are the main facts relating to this case as reported in 
the New Zealand Law Reports: Previously to the hearing of the civil 
action, Brennan had been tried for the same assault as an attempt to 
murder and had been acquitted on the ground that he was a lunatic at the 
time of his committing the offence. By the Criminal Code of New 
Zealand, a lunatic is a person who is laboring under natural imbecility or 
disease of the mind to such an extent as to render him incapable of un- 
derstanding the nature and quality of the act or omission, and of know- 
ing that such an act or omission was wrong. The jury found that the 
defendant's insanity was absolute and that he was incapable of any volun- 
tary act. The defence relied upon was that an injury committed by the 
defendant was, in the light of the facts, indistinguishable from an unavoid- 
able accident. 

It was held both in the Supreme Court and in the Court of Appeal 
that the lunacy of the defendant was not a defence. These judgments are 
weighty authorities, and would be considered with respect by any court 
in England or in the Dominions; but it is submitted with all deference 
that they are unsatisfactory in principle and that the balance of English 
authority is against the view which they represent. Sir Frederick Pol- 
lock, K. C, refers to this decision as follows: "It has been held in New 
Zealand (Brennan v. Donaghy) that a lunatic is civilly liable for assault 
(presumably, therefore, for any kind of trespass) even if he is uncon- 
scious of the nature and consequences of his acts and incapable of under- 
standing them. This, it is submitted, [decision] is erroneous in principle 
and is not required by any English authority. The defence is not that 
the actor was insane, but that there was no real voluntary act at all. 
Liability can be imposed in such a case only upon the obsolete theory that 
inevitable accident is no excuse." 14 

The decision of the New Zealand courts was based, to a very large 

M (1885) 16 Q. B. D. 354, 356. 
" (1900) 19 N. Z. L. R. 289. 
14 Torts (10th ed. 1916) 57. 
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extent, upon the American case of Williams v. Hays, where the Supreme 
Court of New York held that an insane person is just as responsible for 
his torts as a sane person. The Court admitted, however, that a lunatic 
is not liable for those torts "in which malice, and therefore intention, 
actual or imputed, is a necessary ingredient, like libel, slander, or malicious 
prosecution." 15 Mr. Justice Earl proceeded as follows: 

"In all other torts intention is not an ingredient, and the actor is 
responsible, although he acted with a good and even laudable purpose, 
without any malice. The law looks to the person damaged by another 
and seeks to make him whole, without reference to the purpose or the 
condition, mental or physical, of the person causing the damage. The 
liability of a lunatic for his torts, in the opinion of judges, has been placed 
upon several grounds. The rule has been invoked that, where one of two 
innocent persons must bear a loss, he must bear it whose act caused it. 
It is said that public policy requires the enforcement of the liability that 
the relatives of a lunatic may be under inducement to restrain him, and 
that tort-feasors may not simulate or pretend insanity to defend their 
wrongful acts, causing damage to another. The lunatic must bear the 
loss occasioned by his torts, as he bears his other misfortunes, and the 
burden of such loss may not be put upon others." ie 

In this case the American authorities are reviewed, from which it 
appears that the American rule is said to be based upon the English cases 
of Weaver v. Ward 11 and Cross v. Andrews 1 * neither of which is an 
authority for the American doctrine of a lunatic's responsibility for his 
torts. The former case has been dealt with above, and the latter case 
decides only that an innkeeper cannot plead insanity as a discharge of 
liability for not keeping safely the goods of his guest. "This," says Mr. 
.Beven, "is manifest enough : business was carried on either by or for 
the lunatic, and in either case he could not avoid responsibility." 19 

The rule that "where one of two innocent persons must bear a 
loss, he must bear it whose act caused it" is not, in this absolute form, in 
accordance with the authorities ; while the reasons of public policy which 
are put forward are totally unsupported. 

It would seem that the learned Solicitor General for New Zealand 
(Sir J. W. Salmond) agrees with the opinion of Sir Frederick Pollock 
that the decision in Brennan v. Donaghy 20 is erroneous in principle and 
says that the American rule that a lunatic will be judged in an action 
for negligence exactly as if he were sane seems much too absolute. 21 

That both of the New Zealand courts ignored the fact that in tres- 
pass to the person there must be a voluntary act coupled with either in- 
tention or negligence, is manifest from a perusal of the judgments de- 

15 (1894) 143 N. Y. 442, 42 Amer. St. Rep. 743, 745. 

"Ibid., 745. 

" (1616) Hobart 134. 

18 (1598) Cro. Eliz. 622. 

"Law of Negligence (2nd ed. 1895) 47. 

M (1900) 19 N. Z. L. R. 289. 

31 Salmond, Law of Torts (2nd ed. 1909) 62. 
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livered by Conolly, J., in the Supreme Court and by Stout, C. J., in the 
Court of Appeal. 

According to Clerk and Lindsell, the Common Law of England is as 
follows : "If a lunatic commit a trespass while in a state of frenzy he will 
not be liable any more than a sane person who does a similar act while 
under the influence of sudden terror which deprives him of all power of 
deliberate choice." 22 

The chief authorities which can be relied upon for the decision in 
Brennan v. Donaghy are the four cases and opinions stated above. These 
authorities having been considered earlier, it remains to consider the 
authorities for the opinion that the case of Brennan v. Donaghy was 
wrongly decided. 

In view of the fact that there exists no authority directly touching 
the question of a lunatic's liability, one is compelled to turn to general 
principles, in other words, one must see what view the courts have taken 
when the question of the nature of trespass has come before them. Now, 
in the first place, it is clear law, that a man is not liable for inevitable 
accident, but that, in such a case, damage must rest where it falls. Two 
recent cases establish this beyond controversy, viz. : 

( 1 ) Holmes v. Mather. 2S In this case the defendant's horses, 
while driven by his servant in a public highway, ran away, and became so 
unmanageable that although the servant could not stop them, he could, 
to some extent, guide them. The defendant, who sat beside his servant, 
was requested by the latter not to interfere, and complied with that re- 
quest. While trying to turn a corner safely the servant guided the horses 
so that, without his intending it, they knocked down and injured the 
plaintiff who was in the highway. The jury found that there was no 
negligence, and it was held that the act of alleged trespass was not a 
wrongful act. 

(2) Stanley v. Powell 24 . The defendant, who was one of a shooting 
party, fired at a pheasant. One of the pellets from his gun glanced off 
the bough of a tree and accidentally wounded the plaintiff, who was en- 
gaged in carrying cartridges and game for the party. It was held that 
a trespass to the person is not actionable if it be neither intentional nor 
the result of negligence. Weaver v. Ward 25 and other shooting cases 
were fully considered by the court with the result that inevitable accident 
was held to be a good answer to an action of trespass to the person. 

As stated above, this matter is discussed in Pollock on Torts 26 and 
the learned author comes to the conclusion that, in spite of some conflict 
in the cases, inevitable accident (in the popular sense) is a ground of 
excuse, and he disagrees with the statements made in argument by 

22 Law of Tort (6th ed. 1912) 51. 

23 (1875) L. R. 10 Exch. 261. 

24 [1891] 1 Q. B. 86. 

25 (1616) Hobart 134. 

28 (10th ed. 1916) 135, 148 et seq. 
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Erskine in the case of The Dean of St. Asaph that "if a man rising in 
his sleep, walks into a china shop and breaks everything about him, his 
being asleep is a complete answer to an indictment for trespass; but he 
must answer in an action for everything he has broken". 2T 

The learned author of Beven on Negligence in Law says in con- 
sidering Weaver v. Ward that "it is hard to see why, in the case of the 
lunatic, an exception should be made to the general rule that one is ex- 
cused responsibility for the consequence of his act if, in the words of 
the judgment in Weaver v. Ward, it may be judged utterly 'without his 
fault' ; or supposing there be no exception, why 'if a man by force take 
my hand and strike you', I should not be liable ; while if a lunatic — not 
in the sense of one merely of defective intelligence, but of one wholly 
without intelligence — hurt a man he is answerable." 28 The same author 
points out 29 that in the case of partial comprehension of his act by the 
lunatic no difficulty can arise; while in the case of utter irresponsibility, 
where alone the point can arise, the lunatic would in most cases be able 
to do harm only through the neglect of some responsible agent who would 
be answerable in propria persona. The injured person would, therefore, 
not be without a remedy even where the lunatic is not to blame ; in most 
cases the remedy against the responsible authorities of an asylum, or in 
the case of patients under private control, against him in whose control 
they are, would be ample. 

If we turn next to the reason why a man is not liable for damage 
which, though caused by his act, is yet the result of inevitable accident 
in the popular sense, we are driven to the conclusion reached by Mr. 
Justice Holmes after consideration of the authorities, that the law does, 
in general, determine liability by blameworthiness subject to the limita- 
tions that minute differences in character are not allowed for and that 
the standards by which the law measures a man's conduct are neces- 
sarily external. so 

If Sir Frederick Pollock and Mr. Justice Holmes be right, — and it 
must be borne in mind that their views are not based upon theory only, 
but upon a close investigation of the authorities, — then it is impossible 
to resist the conclusion that unsoundness of mind of such a degree as 
to prevent the defendant from knowing what he was doing, is a valid 
defence to an action of trespass. In what respect should the act of a 
madman differ in consequence to him from that of a sleepwalker? Or 
from that of a person who is seized with a fit and in consequence falls 
through a shop window? Or again, why should a distinction be drawn 
between external compulsion — as in the hypothetical case put at the end 
of the judgment in Weaver v. Ward — and total absence of a controlling 

27 (1814) 21 How. St. Tr. 847, 1022. 

" 1 Beven, Negligence in Law (2nd ed. 189S) 54. 

"Ibid., 54. 

'"The Common Law (1881) 111. 
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mind? Wood Renton commenting on Weaver v. Ward says: "If an 
exception is to be made in favor of compulsion, it is difficult to see on 
what principle its extension to total incapacity can be resisted" ; 31 and 
it is submitted — and the statement is supported by the language used by 
Lord Esher in Hanbury v. Hanbury 32 — that such incapacity would be 
a valid defence in any action based on tort. 

With regard to the English authorities, it will be seen that the de- 
cision of the New Zealand courts in Brennan v. Donaghy 3S is based upon 
numerous dicta, all of which, however, are expressly or impliedly founded 
upon the theory that in trespass intention is wholly immaterial, and that 
the law aims simply at giving compensation for damage done. Such a 
theory is contrary to the latest decisions of the English courts, and is 
against legal principle as laid down by high authorities. Sir Frederick 
Pollock states definitely that, if there be no voluntary act, there can be 
no trespass. 34 

With reference to the foregoing statement of Sir Frederick Pollock, 
it may be observed that in many cases of hypnotism persons have been 
known to perform various acts the nature of which demonstrates clearly 
that the "subjects" were completely devoid of the power of controlling 
or of directing their acts. 35 According to the decision in Brennan v. 
Donaghy, z% however, a hypnotized person would be held responsible 
for torts committed by him while in this condition of quasi-somnam- 
bulism. It is submitted that by no rule of the Common Law of England 
could liability be imposed in such a case. While it is admitted that there 
may be practical difficulties of proving the fact of hypnotism, the possi- 
bility of the commission of torts by hypnotized persons is a contingency 
with regard to the legal result of which the law should be able, on prin- 
ciple, to deal. 

It should be borne in mind that the conclusion arrived at, vis., that 
a lunatic cannot be held liable for trespass, can apply only where the 
lunatic is so insane as to be incapacitated totally from knowing what he 
was doing or from knowing that his action was wrong. The strictest 
proof of the existence of such a state of mind must be insisted upon by 
the law, but in cases where total incapacity has been established to the 
satisfaction of the court (as has been shown was the case in Brennan 
v. Donaghy) insanity ought to be admitted as a valid defence to an 
action of trespass. If insanity be a valid defence to an action of trespass 
to the person, it ought to be also a valid defence to an action of trespass 
to land and to goods. 

31 Law of and Practice in Lunacy (1st ed.) 64. 

32 (1892) 8 Times L. R. 559, 560. 
"(1900) 19 N. Z. L. R. 289. 

34 Pollock, Law of Torts (10th ed. 1916) 39. 

35 Dr. Hack Tuke, Sleep-walking and Hypnotism, 51 et seq. 

36 (1900) 19 N. Z. L. R. 289. 
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(2) Trespass to Land. 

The question of responsibility of a lunatic for trespass having been 
fully considered above under the heading of "trespass to the person", 
where it has been shown that inevitable accident is a good defence to an 
action for assault, there is no need to deal at length with trespass to 
land. It is instructive, however, to notice that in an American case it 
was held that, where a boy ran into his employer's shop in order to escape 
from a man who was pursuing him with a pickaxe, and in so doing 
accidently knocked out the faucet from a cask of wine, and thus caused 
a quantity of wine to be wasted, his pursuer, not the boy, was liable for 
the damage sustained by the shopkeeper. 37 

Similarly, a lunatic who is so deluded that he has no concept of 
private property would seem not to be liable for trespass committed by 
him while under the influence of his delusion. From the point of view 
of the owner of the land, the trespass of such a lunatic is merely the 
result of inevitable accident and the damage lies where it falls. 

(3) Trespass to Goods. 

The fact that inevitable accident is a lawful excuse to an action 
for trespass to goods as well as to trespass to the person would seem 
to be a reason for the exemption of lunatics from liability for trespass 
to goods when the act constituting the trespass is that of a person whose 
mind is so diseased that he is incapable of wrongful intention or of exer- 
cising ordinary human foresight and care. In other words where the 
mental defect is so great that the act complained of is that of a mere 
automaton, it would seem that, by analogy to the cases on inevitable 
accident considered above, a lunatic would not be liable for trespass to 
goods committed during such insanity. 



II. Actions on the Case 



(1) Defamation. 



(A) Libel. 

According to Clerk and Lindsell 38 whether a lunatic can be sued 
for libel would seem to depend upon the question whether he was insane 
upon the subject to which the libel related ; if he were insane, then, pre- 
sumably, he would not be liable, inasmuch as liability in libel depends 
upon either an actual or implied consciousness that the matter published 
is defamatory : in other words, if a person be so far out of his mind that 
he does not know what he is doing, he cannot be said to act intentionally, 
and therefore cannot be responsible for any defamatory matter which 
he may publish. 

In view of the fact that an infant occupies a privileged position 
both by Statute and at Common Law, on the ground that his mind is 

37 Vandenburgh v. Truax (N. Y. 1847) 4 Denio 464. 

38 Law of Torts (6th ed. 1912) SI. 
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undeveloped, consideration is now given to the analogy which exists be- 
tween the liability for libel of an infant and that of a lunatic, in whose 
case the mind is impaired to such an extent that for many purposes he 
is more lacking in mental capacity than an infant, even though the latter 
be a child of tender years. 

The general law relating to the torts of infants is that they are 
liable if they are old enough to know that what they were doing is wrong; 
thus, a child of tender years would not be held liable for defamatory 
words published by him. In the same way, if it were shown that, at 
the time of committing the alleged libel, the defendant was so insane as 
to be unable to understand the nature of his acts, and that he was in- 
capable of malice, it would seem that these circumstances would amount 
to such a valid excuse as would bring the case within the definition laid 
down by Baron Parke. In other words, a lunatic would appear not to 
be liable for publishing a false statement which he believed to be true, 
and in regard to the publication of which there was in fact no real 
voluntary act at all. 

Furthermore, all mental experts are agreed that a person cannot be 
said to know and to intend' the natural and probable consequence of his 
acts if his mind be so diseased as to render him incapable of regarding 
facts as they really are. 

Dr. Mercier states that persons suffering from the common form 
of epilepsy known as petit mal have been known suddenly to become 
entirely unconscious, and, while in this unconscious condition, to have 
walked for a considerable distance, climbed over stiles, got through gates, 
avoided passing carts, and even answered when spoken to. 39 It is sub- 
mitted that by no rule of the Common Law of England would a man be 
held responsible, either civilly or criminally, for wrongful acts done by 
him while in this condition, inasmuch as in respect of acts done while 
under the influence of disease such as this the actor can have no wrongful 
intention : in other words, such a man can have no mens rea while he is 
in the condition described above. The state of the mind of a lunatic 
who does not know what he is doing is precisely analogous to that of the 
patient suffering from petit mal. 

If the particular form of insanity from which a person is suffering 
be characterized by an entire absence of the capacity of intention, it would 
seem that a lunatic would not be held liable for defamation. This would 
appear to be supported by the dictum of Lord Esher, who in Emmens v. 
Pottle said that "a lunatic may be liable for a libel but only if he be sane 
enough to know what he is doing." 40 

In conclusion, it would appear that from a careful consideration of 
the elements which constitute defamation and by analogy to the cases 
of epileptics and of infants of tender years, a lunatic is prima facie in- 

39 Sanity and Insanity, 102. 

40 (1885) 16 Q. B. D. 354, 356. 
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capable of committing libel. Whether or not the particular form of the 
insanity from which the patient is suffering is such as to render him 
irresponsible through want of mind is a question of fact which in each 
case would require to be determined by the jury or by the court with 
or without the assistance of expert medical witnesses. 

(B) Slander. 

The observations made above with regard to the liability of a lunatic 
for libel apply, mutatis mutandis, to slander. 

(2) Malicious Prosecution. 

In the tort of malicious prosecution, the existence of an indirect and 
improper motive on the part of the defendant is a necessary factor in order 
to make him responsible. In other words, the plaintiff cannot succeed in 
his action, unless he can show that the defendant acted without reasonable 
and probable cause. Inasmuch, therefore, as the essence of this tort is the 
presence of malice or the absence of reasonable and probable cause, it 
would appear that where, through lack of understanding, (i. e., either 
through the mind's being undeveloped, as in the case of a child of tender 
years, or being impaired, as in the case of a lunatic) neither malice nor im- 
proper motive can be present, the defendant would not be held liable for 
malicious prosecution. 

(3) Deceit. 

From an examination of the elements of the tort of deceit, 
it appears that without guilty intention there is no cause of action. 
A child of tender years, by reason of the undeveloped state of his mind, 
would appear to be incapable of that dolus (unlawful intention) without 
which there can be no deceit. Similarly, it would appear that where the 
defendant is so insane as to be incapable of forming any intention at all, 
he would not be held liable for damage sustained by a person who had 
acted upon his statements. 

Furthermore, it may be mentioned that the only ground upon which 
corporations (which have no mind) have been held liable for fraud is 
where the above mentioned conditions have been complied with by a 
duly authorized agent of the corporation. 41 By analogy, where a lunatic 
is so diseased as to have lost the power of reason, (i. e. where he has no 
mind) it would seem that he would be incapable of committing a fraud. 

(4) Negligence. 

Negligence exists where the defendant has failed to perform 
such duty as the circumstances of the case placed upon him, and 
to this extent, there must have been either recklessness as to the 
consequences of the omission or there must have been wilful intention 
on the part of the defendant not to take such steps to avoid damage as 

"Bartxrick v. English Joint Stock Bank (1867) L. R. 2 Exch. 259. 
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would have been taken by an average prudent man. In other words, 
liability is based upon the assumption that the defendant is capable of 
being "guided upon those considerations which ordinarily regulate the 
conduct of human affairs." It would appear to follow, therefore, that 
a child of tender years would not be liable for acts or omissions which 
in the case of a person of full age would amount to negligence. 42 By 
analogy to the child of tender years (whose incapacity is based upon his 
want of mind,) a lunatic whose mind has, through disease or accident, 
become defective would not seem to be liable for actionable negligence 
inasmuch as he has no capacity for acting as a prudent man. 

Furthermore, the law requires that a person who is under a duty 
to another shall, in conducting his affairs, be bound to foresee that harm 
will result from his conduct. Consequently, he is liable for any damage 
which may result from his failure to exercise such foresight, provided 
the damage is not too remote. In other words, the defendant is under 
a duty to foresee whatever a prudent and intelligent man would have 
foreseen. 

According to Sir Frederick Pollock 43 liability in tort may be said 
to rest, to a large extent, upon the maxim, "every man is presumed to 
intend the natural consequences of his acts." In the words of Bayley 
J. in The King v. Harvey** "a party must be considered, in point of 
law, to intend that which is the necessary and natural consequence of 
that which he does." 

The law has recognized that children of tender years are incapable 
of exercising the amount of care and caution which is demanded of an 
adult of normal mental capacity. 45 By analogy, it is concluded that a 
lunatic whose mind is so diseased as to preclude him from foreseeing 
any of the consequences of his acts would not be held liable for the re- 
sults of his negligence, inasmuch as he is incapable of that knowledge 
(or foresight) to which Mr. Justice Holmes attaches so much importance 
in the determination of liability in cases of alleged negligence. 46 

A fortiori where a lunatic is incapable of knowing what he is doing, 
i. e. where he is not a responsible being at all, he would appear not to 
be liable : the result in such a case being that the person damaged through 
the act or omission of the lunatic would be in a position analogous to 
that of a person who has suffered damage through inevitable accident, 
consideration of which follows. 

Inevitable Accident 

The question of liability for damage caused by inevitable accident 

"Cooke v. Midland G. W. Ry. of Ireland [1909] A. C. 229. 

"Law of Torts (10th ed. 1916) 34. 

«* (1823) 2 B. & C. 257, 264. 

45 Cooke v. Midland G. W. liy. of Ireland [1909] A. C. 229. 

"The Common Law (1881) 147. 



MENTAL DEFICIENCY IN RELATION TO TORT 345 

was fully considered in Stanley v. Powell 47 where it was held that a 
sportsman was not liable for the damage sustained by a beater who lost 
the sight of an eye as a result of a bullet's glancing off a tree and striking 
the eye ; the ratio decidendi was that the act complained of was uninten- 
tional and was not due to the negligence of the sportsman. 

In the case of McDonald v. Snelling, 48 A, by careless driving of his 
horses, ran his carriage into B's carriage and so frightened B's horses 
that they ran into the carriage of C, with the result that damage was 
done to C and to his carriage. In this case B's failure to manage his 
horses was due to their being taken out of his control through the negli- 
gence of A. It was held that B was not liable inasmuch as his action 
was involuntary and, therefore, not independent. 

Similarly, it would seem that where the driver of a carriage sud- 
denly went mad and, while insane, drove so negligently that another user 
of the highway sustained damage, the lunatic while being under an abso- 
lute duty to drive his carriage properly has ceased to be guided "upon 
those considerations which ordinarily regulate the conduct of human 
affairs", and would, consequently, appear not to be liable. In the second 
place, the man who uses the public highway does so at his peril ; i. e. 
he must take the risk of sustaining damage from causes which are in- 
cluded under the term "inevitable accident". 

From the foregoing considerations, it would appear that a lunatic 
may not be liable for damage caused by his inability, through no imme- 
diate fault of his own, to act in a rational way. In certain cases of in- 
sanity the lunatic is no more or less than an automaton; and, as such, 
would be unaffected by those mental considerations to which the law 
requires a man to pay heed at his peril. It is concluded, therefore, that 
a lunatic of this and of similar type would not be held answerable for 
those acts or omissions which in a normal person would amount to ac- 
tionable negligence. 

The general purpose of the law of Tort is to secure a man indemnity 
against certain forms of harm to person, reputation or estate, not because 
they are mala in se but because they are injuries to the person concerned. 
On the other hand, the law presumes or requires a man to possess ordi- 
nary capacity to avoid harming his neighbors, unless a clear and mani- 
fest incapacity is shown: but, on the other hand, the law does not, in 
general, hold him liable for unintentional injury, unless, possessing such 
capacity, he might and ought to have foreseen the danger; or, in other 
words, unless a man of ordinary intelligence and forethought would have 
been to blame for acting as he did. Any legal standard fixed for the 
purpose of determining liability in cases of tort must, in theory, be one 
which would apply in similar circumstances to all men not specially ex- 
cepted. In practice, no doubt, one man may have to pay damages, while 

" [1891] 1 Q. B. 86. 

" (Mass. 1867) 14 Allen 290. 
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another may escape, according to the different feelings of different 
juries: but all that this demonstrates is that the law does not perfectly 
accomplish its ends because human intelligence is not perfect. 

These principles are well illustrated in the case of contributory negli- 
gence. Now the law admits of exceptions to the rule that every man is 
presumed to possess ordinary capacity not only to avoid doing harm to 
his neighbors but also to avoid being harmed by his neighbors; so that 
when a man has a distinct defect of such a nature that all can recognize 
it as making certain precautions impossible, he will not be held answer- 
able for not taking them. 

In other words, the law recognizes that people suffering from lame- 
ness, blindness or deafness cannot exercise that care which an ordinary 
person would take with a view to the avoidance of threatened injury 
arising out of another's negligence. Thus, a lame man would not be 
precluded from obtaining damages in respect of injuries received if 
owing to his disability, he was unable to avoid being knocked down by 
a motor car which had got out of control. 

Similarly, a blind man proceeding along the footpath would not be 
guilty of contributory negligence if he failed, through his infirmity, to 
avoid a collision with a cart which had been backed on to the pavement. 49 

It is clear then that a blind man is not required to see at his peril : 
he is, no doubt, bound to consider his infirmity in regulating his actions, 
yet, if he properly find himself in a certain situation, the neglect to take 
precautions requiring eyesight would not prevent him from recovering 
damages in respect of an injury to himself, and, presumably, would not 
make him liable for injuring another person, so long as he was not 
culpably negligent by omitting to take such precautions as even a blind 
man may reasonably be expected to take. On the same principle, a deaf 
man is not required to hear at his peril, although he may suffer damage 
through his defect. 50 

The Law of England appears to require that, in cases where he is 
the plaintiff, an infant of tender years is bound to take only those pre- 
cautions of which such an infant is capable: the same principle may 
properly be applied in cases where he is the defendant. In other words, 
an infant is liable only in cases where he is old enough or intelligent 
enough to know better than to do the acts complained of. 

It would appear to follow, therefore, that where a lunatic sustained 
injury through his inability to exercise the care and skill required by 
the general rule of the law, and thus directly contributed to the injury, 
he would not be precluded from recovering compensation any more than 
a child of tender years would be in similar circumstances, the duty to 

"Pollock, Law of Torts (10th ed. 1916) 478; Holmes, The Common Law 
(1881) 107 et seq. 

"Skelton v. L. & N. W. Ry. (1867) L. R. 2 C. P. 631. 
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exercise proper care lying upon the person through whose negligence 
in the first instance the plaintiff suffers damage. 

Inasmuch as the law has recognized exceptions to the general rule 
operative in cases of tort, it is instructive to make a comparison between 
the liability of a corporation and that of a lunatic in respect of torts. 

A corporation aggregate has no personality, has no mind or will, 
and therefore can act only through its agents. Upon the principles em- 
bodied in the maxims respondeat superior and qui facit per alium facit 
per se, it has been decided that a corporation may be held liable for 
trespass, 51 for trover 52 and for libel. 53 There seems to have been 
some difficulty in determining whether a corporation could be held liable 
for torts which involve malice : it was held, however, in Citizens' Life As- 
surance Co. v. Brown 54 that a corporation would not be held to be in- 
capable of malice so as to be relieved of liability for malicious libel in 
respect of a statement published by one of its servants acting in the 
course of his employment. 

Inasmuch as a lunatic cannot, during the continuance of his in- 
sanity, effectively appoint an agent, 56 it would seem that if it be shown 
that he is in a position analogous to that of a corporation (having no 
mind or will of his own) he cannot be held liable for his torts. 

It is instructive also to compare the liability of an infant for tort 
with that of a lunatic. The liability of an infant old enough to earn 
his living was considered in a case decided in 1794 where it was held 
that an action for money had and received would lie against an infant 
to recover money which he embezzled. Lord Kenyon stated, in deliver- 
ing judgment, that infants were liable for actions ex delicto though not 
ex contractu. 56 

In the well known cases of Burnard v. Haggis, 57 In re Seager, 5S 
and Cowern v. Nield, 59 the infant had reached years of discretion ; that 
is to say, he was of sufficient age to be employed by others although he 
was under legal disability by reason of his youth. In no case, however, 
has an infant of tender years been held responsible by an English court 
for tortious acts committed by him. The reason would seem to be that 
where an infant is lacking in mental development he is not answerable 
for his delictual acts. Two cases are cited below which show conclusively 
that infants of tender years are not precluded by the general rule of 
contributory negligence from recovering damages in respect of injuries 
sustained by them as a result of the negligence of the defendant. 

"Maund v. Monmouthshire Canal Co. (1842) 4 Man. & G. 452. 

6J Yarborough v. Bank of England (1812) 16 East 6. 

** Whitfield v. S. B. Ry. (1858) El. B. & E. 115. 

"[1904] A. C. 423. 

K Elliot v. Ince (1857) 7 De G. M. & G. *475. 

"Bristow v. Eastman (1794) 1 Esp. 172. 

a (1863) 14 C. B. (N. s.) 45. 

58 (1889) 60 L. T. 665. 

5S [1912] 2 K. B. 419. 
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While an infant not of tender years may be held responsible for his 
torts, an infant of tender years who has not reached an age when he 
can be expected to exercise caution in avoiding physical danger, is not 
prevented from recovering damages in respect of injury sustained by 
him through the negligence of others, although he himself may have 
been guilty of acts or omissions which in the case of an adult would 
amount to contributory negligence. 60 

The absence of cases to the point would seem to show that just as 
an infant of tender years is not responsible for contributory negligence, 
so is he not responsible for actionable negligence and for other torts. 

By analogy, a lunatic whose mind is proved to be in a state similar 
to that of an infant of tender years, would seem not to be responsible 
for his torts. It appears that Austin took a similar view for in his 
twenty-sixth Lecture, when dealing with certain aspects of the maxim 
ignorantia iuris neminem excusat, he says that an infant or an insane 
person is exempted from liability not because he is an infant or be- 
cause he is insane, but because it is inferred from his infancy or in- 
sanity that the alleged wrong was not the consequence of unlawful 
intention or inadvertence. 

"It is inferred," he says, "from his infancy or insanity, that 
at the time of the alleged wrong, he was ignorant of the law, or 
(what in effect is the same thing) was unable to remember the 
law. Or (assuming that he had known, and was able to remember 
the law) it is inferred that he was unable to apply the law, and to 
govern his conduct accordingly; that he did not and could not foresee 
the consequence of his conduct; and, therefore, did not and could not 
foresee that his conduct tended to the consequences which it was the 
end of the law to avert. For, in order that I may adjust my conduct 
to the command or prohibition of the law, I must know and remember 
what the law is; I must distinctly apprehend the nature of the conduct 
which I contemplate; and (in the language of lawyers and logicians) 
I must correctly subsume the specific case as falling within the law. 
In other words, I must compare the conduct which I contemplate with 
the purpose or end of the law, and must be able to perceive that it 
agrees or conflicts with that purpose or end. . . . Every applica- 
tion of the law to a fact or case is a syllogism of which the minor 
premises and the conclusion are singular propositions. Unless I am 
competent in this intellectual process, the sanction cannot operate as 
a motive to the fulfilment of the obligation, or (changing the expres- 
sion) the obligation is necessarily ineffectual." 61 

Bracton's view is expressed in the following words: "In multis ad 
paria judicantur minor et furiosus, vel multum non differunt, quia 
ratione carent." 62 

Bentham also seems to have regarded a lunatic as exempt from 

60 Cooke v. Midland G. W. Ry. of Ireland [1909] A. C. 229; Latham v. John- 
son & Nephew Ltd. [1913] 1 K. B. 398. 

M Lectures on Jurisprudence (4th ed. 1873) c. XXVI. 
ffi de exceptionibus, cap. XXIX, s. 3. 
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liability for his torts on the ground that the prospect of the evils held 
forth by the law "cannot have the effect of influencing the conduct of 
the party." 6S 

Sir William Blackstone's view of the liability of lunatics for their 
torts was that inasmuch as a wrong is the effect of a "vicious will" 
(by which, Austin says, he means "Unlawful intention or culpable 
negligence,") infants and madmen are exempted because the act goes 
not with their will. 64 

The Roman Law excepted furiosi from liability for delicts on 
the ground that a lunatic has no mind, that is to say, he was presumed 
to be incapable of intending to do harm to his neighbors. 65 

By the Roman Dutch Law any person is answerable for his wrong- 
ful acts if he had intelligence to understand that he was doing wrong. 
"This," says Dr. R. W. Lee, "excludes lunatics and young children." 66 

While the American authorities are agreed that persons non compos 
(as well as children without discretion) are not responsible for their 
torts where intention is a necessary element of liability, they state that 
infants and lunatics, without regard to their degree of incapacity, are 
liable, in a civil action, for the damage caused by such torts of theirs 
as would in sane adults amount to a tort of either wilful wrong or 
culpable negligence. This liability is said to rest according to Messrs. 
Shearman and Redfield 67 not upon the usual principle of personal fault 
(for there may be none) but upon the broad ground that where one of 
two innocent persons must bear a loss, he must bear it whose act caused 
it. In this statement lies an explanation of the difference between the 
American law and English law as to a lunatic's responsibility for his 
torts. 

Whatever may be said as to the equity of the American rule, it is 
contrary to principle and there is no authority for it apart from the 
case of Williams v. Hays 68 which has been considered above in the 
section on Trespass. 

Sir Frederick Pollock says that liability in such a case can be im- 
posed only upon the obsolete theory that inevitable accident is no ex- 
cuse. 69 The same learned author examines the cases relating to this 
matter and shows that the theory referred to upon which alone liability 
of lunatics for Hheir torts can rest is now obsolete, and that the 
abandonment of the theory is now recognized by the Common Law of 
England. 70 

63 Principles of Morals & Legislation, c. VI, s. 23, c. XXII, s. 9. 

64 4 Bl. Comm. 20-24. 

65 D. 50, 17, 111 pr.; D. 47, 10, 3, 1. 

66 Introduction to Roman Dutch Law (1915) 279. 
el Law of Negligence (6th ed.) 314. 

68 (1894) 143 N. Y. 442, 38 N. E. 449. 

69 Law of Tort (6th ed. 1916) 56-57. 
K Ibid., 138-151. 
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Sir J. W. Salmond says that there is no adequate English author- 
ity as to the liability of lunatics for torts committed by them. 71 The 
learned author is hardly consistent when he states that inevitable 
mistake of fact due to unsoundness of mind is no defence to wrongs of 
wilful interference with the person, property, reputation, or other rights 
of other persons, such as trespass, assault, conversion, or defamation, 
inasmuch as he proceeds to state that if the lunacy of the defendant 
is of so extreme a type as to preclude any genuine intention to do 
the act complained of, there is no voluntary act at all, and, therefore, 
no liability. The latter statement, it is submitted, is precisely in ac- 
cordance with the Common Law of England which does not make a man 
responsible for acts done where the state of his mind precludes the 
operation of those forces which in normal circumstances regulate a 
man's conduct. Both Sir Frederick Pollock and Sir J. W. Salmond 
suggest that the Common Law of England would not hold a man 
responsible for mischief done by him while in an epileptic fit, or by a 
somnambulist in his sleep, or by a fever patient in his delirium. 

From the foregoing considerations, it is submitted that the Common 
Law of England regards a lunatic generally as being incapable of 
committing a tort, but that where it can be shown to the satisfaction 
of the court that the particular nature of the insanity did not preclude 
him from understanding the nature and probable consequences of the 
particular act complained of, he will be liable for his torts just as an 
ordinary person is liable, i. e., on the ground that he intended the natural 
and probable consequences of his acts. 

In the words of Mr. Justice Holmes, "There is no doubt that in 
many cases a man may be insane and yet perfectly capable of taking the 
precautions and of being influenced by the motives which the circum- 
stances demand. But if insanity of a pronounced type exist, manifest- 
ly incapacitating the sufferer from complying with the rule which he 
has broken, good sense would require it to be admitted as an excuse." 72 

W. G. H. Cook 
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